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Introduction
A large international community of right to information proponents,
academics and transparency advocates hold the view that information
transforms and therefore it must be disclosed.1 As such, disclosure of
government information makes a difference in a number of ways. It
is believed it enhances citizen confidence in government as it directly
promotes cooperation between citizens and the government; promotes
excellence in public service by government officials; stimulates wellinformed public debate about government programmes and policies by an
intelligent electorate and that the intelligence of the electorate varies as
the quality and quantity of information available to it. Disclosure, in short,
makes government more accountable to the citizens.

‘

Namibia
still keeps the
apartheid’s era
Protection of
Information Act
1982 which gives
primacy to secrecy
as opposed to
disclosure of
public
information

’

On the contrary, most bureaucrats, especially in Africa, believe that there
is need to classify information and that unauthorised disclosure of such
classified information is likely to have deleterious effects. Thus most states
classify some government documents as “confidential,” “secret,” or
“top secret,” under the belief that information contained in documents
“could reasonably be expected to cause respectively, “damage,” “serious
damage,” or “exceptionally grave damage” to ‘necessary secrets’ key
among them national security, international relations, trade secrets,
government deliberation etc. Transparency advocates call such secrets
legitimate exemptions but insist that their applications must be subject to
public interest override.
It is therefore not strange that the relationship between the right to
access to information and protection of information remains tenuous
globally. This is because from a blunt assessment, any right to access
information regime seeks to promote free flow of information. In contrast,
an information protection framework seeks to regulate some forms of
information. Both draw their legitimacy from international human rights
law.
Because of such a narrow understanding of the right to information
regimes in Africa, there is growing misconception that passage of
comprehensive Right to Information laws mean ‘striping the state naked’
and predisposing all the information it holds to ‘misuse’.
To some bureaucrats who hold the above view, confidentiality, data
and information protection regimes should trump access to information
frameworks.2 As such most African states seem enthusiastic to pass
or keep antiquated protection of information legislations than right to
information laws.3 For instance, Namibia still keeps the apartheid’s era
Protection of Information Act 1982 which gives primacy to secrecy as
opposed to disclosure of public information.

ON 19 SEPTEMBER 2011, THE
AFRICAN INFORMATION AND MEDIA
SUMMIT (AIMS), ADOPTED THE
AFRICAN PLATFORM ON ACCESS TO
INFORMATION (APAI). ADVOCATE
FAITH PANSY TLAKULA, THE AFRICAN
UNION SPECIAL RAPPORTEUR ON
FREEDOM OF EXPRESSION AND
ACCESS TO INFORMATION SIGNED THE
DECLARATION.

Similarly, some members of the right to information movement hold
1

Alasdair Roberts, Blacked Out 107-11 (2006)

2

This paper focuses on right of access to information and protection of publicly held
information. Data protection laws on the other hand focus on protection of personal
information as a way of protecting the right to privacy. There are areas of convergence and
divergence with these two areas.
3
Even countries like South Africa which passed broad Access to Information laws seen to
be on a back foot to pass Protection of State Information law.
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that the principles that inform data protection are at odds with those of
transparency laws. As such in their endeavours to promote enactment and
implementation of right to information they do not support passage of
Data protection.
From the above, it is clear that regardless of which side of the coin one
prefers, both have extra-ordinary faith in information’s transformative
power. It is such faith that sustains efforts both to reveal and to control
government information.

‘

... while right
to information laws
must be accorded
primacy on all
matters relating
to information,
transparency,
openness and
good governance,
they are not
blank cheques

’

This paper first makes it clear that the right to access information and the
right to privacy are co-equal rights. They are not diametrically opposed
rights. The two rights are complementary rights designed to empower
human brings to protect their rights. It reinforces the fact that while right
to information laws must be accorded primacy on all matters relating to
information, transparency, openness and good governance, they are not
blank cheques.
This is because any well crafted right to information regime, in line with
emerging international human rights law, must provide for some globally
agreed exemptions. Thus the right to access information laws are not
totally against information protection regimes but they inform such
regimes.
To explicate the above and following this part, the paper is divided into
three more parts. The first part briefly reiterates international and regional
human rights law with regard to right to information and disclosure. The
second part underscores the need to apply the public interest override,
discusses, in brief, the permissible exceptions in international human
rights law. In lieu of a conclusion, the third and final part makes some
broad suggestions to drafters working on right to information and/or data
protection laws.

I.

International and Regional

The right of access to information derives from the right of freedom of
expression “to seek and receive information,”4 and is globally recognised
as a human right.5 In exercising this right, any person may make a request
to a public body; the body is legally required to respond and provide the
information unless there is a legally binding reason to refuse the request.
At the same time, the right to privacy is recognised in most international
human rights treaties including the Universal Declaration of Human Rights,
the European Convention on Human Rights, the American Declaration of
the Rights and Duties of Man, and the American Convention on Human
Rights. Under these treaties, privacy is a broad concept relating to the
protection of individual autonomy and the relationship between an
individual and society, including governments, companies and other
individuals. It is often summarised as “the right to be left alone”, but it
encompasses a wide range of rights including protections from intrusions
4

See Universal Declaration of Human Rights, Art 19

5

For detailed overview of RTI standards see Mendel, Toby, Freedom of Information: A
comparative Legal Survey,2nd edition, Paris, UNESCO (2008)
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into family and home life, control of sexual and reproductive rights, and
communications secrecy. It is commonly recognised as a core right that
underpins human dignity and other values, such as freedom of association
and freedom of speech. It is also understood to be essential to provide
private breathing space for individuals to be able to realise their other
rights, including freedom of expression.

‘

... in a
democratic society,
public authorities
legitimately
may, in limited
circumstances,
refuse to disclose
information ...
an exceptions
regime in a right
to information
law must be very
narrow and contain
a set of well drawn
exceptions

’

Privacy and freedom of expression are intertwined rights in human
rights law. They appear together in international instruments, national
constitutions and laws. Together they ensure the accountability of the
state and other powerful actors to citizens.
Article 9 the African Charter on Human and People’s Rights, Article 4 of the
Declaration of Principles on Freedom of Expression of Expression in Africa,
as well as been found in various SADC protocols.
It is also a right that is guaranteed in 16 Constitutions in Africa,6 as well as
has been specifically legislated in 10 Countries, three of these in Southern
Africa- South Africa, Angola and Zimbabwe.7
Namibia is among the 14 African states whose constitutions have protected
the right to information within the broader context of the right to Freedom
of Expression.

II.

Permissible exceptions

Given the above, in a democratic society, public authorities legitimately
may, in limited circumstances, refuse to disclose information. That is,
an exceptions regime in a right to information law must be very narrow
and contain a set of well drawn exceptions. Such exceptions seek to
legitimately protect private or public interests from unnecessary harm.
Unfettered access may harm private interests in two key areas. First, it may
unduly intrude and violate the right of an individual to privacy, including
life, health or safety. Second, it may jeopardise their legitimate economic
or commercial interests which includes patents, copyrights and trade
secrets.
Given that any exceptions regime must be narrow to ensure that the
right to information is fully realised, such information, as withheld above,
may still be made publicly available, in whole or part, when the individual
protected consents to its disclosure or if at the time of the public authority
receiving it, such information was part of a class of information that is
subject to disclosure. However, in cases where information of legitimate
commercial or economic interest were provided to a public authority in
confidence, such information shall remain exempt from disclosure.
With regard to protection of legitimate national public interests, a thin and
well drawn set of exception must seek to protect national security; ability
6

These are Burkina Faso, DRC, Madagascar, Malawi, Mozambique, Seychelles, South
Africa, Uganda, Kenya, Senegal, Guinea Bissau, Cameroon, Tanzania, Morocco, Eritrea
and Ghana
7
The other seven (7) countries are Nigeria, Liberia, Guinea-Conakry, Ethiopia, Uganda,
Niger & Tunisia.
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of the state to manage the economy; public safety of persons and rare
species; effective formulation or development of policy or may be called
the deliberative privilege doctrine; due process of law or law enforcement,
prevention, investigation, and prosecution of crime; international relations;
tests and audits.8

III.

Some suggestions for drafters in lieu of a
conclusion

Although over 90 countries globally have passed comprehensive right
to information laws - ten of them being in Africa - ensuring proper public
access to government information, establishing appropriate limits around
the exercise of official secrecy remains an unachievable obscure aspiration.
The expansive secrecy practices make a clear case for a new approach.
To drafters in Namibia and the rest of Africa grappling with how to fashion
acceptable exceptions, I make some three proposals:

‘

... establishing
appropriate
limits around the
exercise of official
secrecy remains
an unachievable
obscure aspiration.
The expansive
secrecy practices
make a clear case
for a new
approach

’

First, there is dire need to differentiate at least three unique classes of
government secrecy. The first one I call it “indisputable national security
secrecy.” It works to protect information that would pose a specific
threat-must be identifiable and not just remotely probable- to security of
the nation by predisposing its defence to enemy attacks. “Bureaucratic
secrecy” is the second type which often masks itself under the first
category. This is about the general tendency of bureaucrats to hoard
information whether out of convenience or dim suspicion that disclosure
is intrinsically riskier than non-disclosure. It is this second type of secrecy
that any comprehensive RTI law must seek to contain effectively. The third
category, political secrecy, often thrives as politicians use bureaucrats
to over-classify for political advantage-hence some quid pro quo. This is
less problematic in any true democracy as it is small in quantitative terms
but it is the most objectionable and problematic. It tends to exploit the
indisputable national security interests in order to advance self-serving
agenda, to elude controversy or totally frustrate accountability. In some
cases political secrecy conceals violations of law and threatens the integrity
of the political process itself.
Second, there is a need to understand the tensions between access
to information and personal data in particular, and not privacy in its
broadest sense.9 This tension is manifest when there is demand to access
personal information held by government. Globally, about 50 countries
have adopted both right to information and data protection laws. This
clearly means that as equal human rights, neither privacy nor access takes
precedence over the other. Drafters must of necessity carefully navigate
the task of how to promote the realisation of the two rights through the
laws they craft to govern them in a manner that respects both rights. Two
sets of information are worth isolating here: information about public
8

See an elaborate crafting of the exceptions in the Draft Access to Information Model law
for Africa available at http://www.achpr.org/files/instruments/access-information/achpr_
instr_draft_model_law_access_to_information_2011_eng.pdf
9

Banisar, David, The Right to Information and Privacy: Balancing Rights and Managing
Conflicts. The World Bank, Access to Information Program. Washington (2011)
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officials and information held by government about private individuals. In
dealing with information about public officials emphasis must be put on
how information generated in their official capacities, their employment
information and their personal life will be disclosed or protected. A similar
balancing act must be applied to information on elected officials.
Thirdly, with regard to information held by government about private
individuals, due care must be taken when dealing with court records, social
programmes record, public registers, professional records and public
subsidies for business purposes.
Given the three proposals above, Namibia can make a decision to have
a single law addressing right to access information and data protection,
as has been the case in Canada, Hungary, Mexico or Thailand. However,
in the current context this must seriously be considered, as such laws
tend to be bulky and require two different regimes for proper oversight.
Similarly, Namibia can decide to have separate laws addressing RTI and
data protection as many European countries, such as the United Kingdom,
Croatia, Slovakia and Romania have done.
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